Is the Higher Education (Freedom of Speech) Act 2023 Fit for Purpose?

In March 2025, the Office for Students imposed its largest ever fine, £585,000, on the
University of Sussex for failing to protect freedom of speech. It did so using pre-existing
regulatory powers, without recourse to a single provision of the Higher Education (Freedom
of Speech) Act 2023. That fact might suggest the Act is redundant. It is not. The Act’s design
innovations are genuine and necessary advances on a framework that was plainly inadequate.
However, an Act whose most important individual remedy has been repealed before anyone
could use it, whose complaints scheme remains uncommenced, and whose structural tensions
with equality and counter-terrorism duties remain unresolved is not currently fit for the
purpose Parliament intended. The 2023 Act is the right answer delivered in the wrong way,
more operationally specific than any comparable international framework, but concurrently

more fragile than all of them.

The Act correctly diagnosed a genuine problem and proposed structurally intelligent
solutions. The strengthened duty in the new section A1l of the Higher Education and Research
Act 2017 requires universities to have ‘particular regard’ to free speech, a materially higher
threshold than the old section 43 of the Education (No. 2) Act 1986 which only required
‘reasonably practicable steps.” Section A3 introduces a positive promotion duty with no
equivalent in the old regime, while the ban on non-disclosure agreements and the protection
against punitive security costs address well-documented chilling mechanisms. Kaufmann’s
2021 survey found that roughly half of right-leaning social science academics self-censored;
the OfS’s own polling showed one in five academics did not feel free to express their views.
Crucially, the Act offers something that neither the German constitutional guarantee under
Article 5(3) of the Grundgesetz nor the US First Amendment provides, granular regulatory

machinery. A designated Director for Freedom of Speech, codes of practice, registration



conditions, and a complaints scheme constitute an enforcement architecture that

constitutional models, dependent on expensive litigation, cannot match.

The Act received Royal Assent in May 2023, but its implementation has been defined by
political irresolution. Six days before the scheduled 1 August 2024 commencement,
Education Secretary Bridget Phillipson halted implementation. The Free Speech Union’s
judicial review forced a January 2025 compromise: core duties would commence on 1
August 2025, but significant provisions would be stripped first. The statutory tort in section
4, which would have allowed individuals to claim damages for losses arising from a breach of
their free speech rights, is earmarked for outright repeal. The complaints scheme under
section 8, the mechanism Parliament designed as the most accessible remedy for individual
academics, is not operational and has no published commencement date. Student access has
been removed entirely; duties on students’ unions dropped. This exposes the Act’s defining
structural weakness. In contrast to Germany’s Article 5(3), which has stood unchanged since
1949, and the US First Amendment since 1791, the 2023 Act was materially altered within
twenty-four months of Royal Assent by simple parliamentary majority. A statute that can be
gutted before it takes full effect offers a form of protection that is, in Barendt’s terms, not

taken ‘seriously’ as a durable right.

The Sussex case illustrates both arguments simultaneously. Professor Kathleen Stock, holding
gender-critical views protected under Forstater v CGD Europe [2021] EAT, was effectively
forced to resign from Sussex in 2021. The OfS found that Sussex’s Trans and Non-Binary
Equality Policy Statement restricted lawful speech and created a chilling effect, and imposed
a £585,000 fine under Conditions E1 and E2 of its existing regulatory framework. Sussex is
now challenging this by judicial review, arguing inter alia that Director Arif Ahmed had a
conflict of interest. The case proves the Act’s necessity: the old framework could impose a

fine, but only after a three-and-a-half-year investigation that delivered no individual remedy



to Professor Stock herself. She received no compensation, no reinstatement, no formal
vindication through a complaints process. The Strasbourg court’s reasoning in Kula v Turkey
(2018), where even a minimal disciplinary sanction for academic expression was held to
create a chilling effect violating Article 10 ECHR, reinforces this point: a constructive
dismissal followed by years of regulatory inaction represents a far graver failure. The Act’s

complaints scheme was designed to close precisely this gap, and it remains uncommenced.

Even the commenced provisions face structural contradictions that no commencement order
can resolve. Universities must simultaneously discharge the Act’s duty to secure all lawful
speech and their obligations under section 149 of the Equality Act 2010 to advance equality.
These duties collided directly in the Sussex case, where gender-critical expression clashed
with the institution’s support for transgender students. The Prevent duty under the
Counter-Terrorism and Security Act 2015 creates a parallel tension, with OfS polling
indicating Muslim students disproportionately self-censor. The OfS’s Regulatory Advice 24
acknowledges these tensions however, without resolving them. Murray and Waltham-Smith,
writing in the Industrial Law Journal (2024), characterise the Act as offering ‘comparatively
low levels of de jure protection” when set against European jurisdictions with constitutional
entrenchment, and argue its definition of academic freedom is both under-inclusive and
insufficiently rigorous. Some commentators warn of a ‘double chilling effect’: universities,
fearful of regulatory sanction whichever way they decide, may avoid hosting controversial

events altogether.

The Higher Education (Freedom of Speech) Act 2023 is not unfit because it was
misconceived. Its regulatory architecture, comprising the ‘particular regard’ threshold, the
promotion duty, the NDA ban, and the Director’s office, represents a more operationally
specific framework than anything offered by the German, American, or Strasbourg models.

However, fitness for purpose demands that these mechanisms actually function. A complaints



scheme without a commencement date, a statutory tort repealed before first use, and
irreconcilable tensions with equality and counter-terrorism duties leave the Act in a position
that is at once more ambitious and more vulnerable than any comparable framework in the
democratic world. The Act’s tragedy is not that it aimed too high, but that Parliament built the
most detailed enforcement architecture for campus free speech ever devised, and then

declined to switch it on.



