
How might leaving the ECHR impact education 
law litigation in the UK? 

 

The ECHR has transformed education law litigation in the UK. The substantive rights 
a=orded to individuals under the Human Rights Act 1998 (HRA), read in conjunction 
with right to education enshrined in Article 2 Protocol 1 (AP21), have shifted the balance 
between public bodies including schools on the one hand, and students and parents on 
the other, decidedly in favour of the latter. ECHR rights have been held in principle to 
o=er protection against indoctrinating curriculums1, prohibitions on religious dress in 
schools2, and even discrimination in the allocation of student loans.3 Current political 
tides suggest that this may all be undone via repeal of the HRA. The shadow 
Conservative government4 and the ascendant Reform Party5 both support the UK’s 
withdrawal from the ECHR. Any assessment of the impact of withdrawal must be 
speculative - however, this author suggests that education litigation would be 
fundamentally transformed in the following two respects: (1) The position of public 
bodies will be greatly strengthened. The range of justiciable substantive rights in an 
educational context would decrease and, connectedly, the intensity of substantive 
review applied under Wednesbury unreasonableness and common-law-proportionality 
would be significantly diluted compared to the invasive review observable in current, 
HRA-driven practice. Applicants would have to rely more on the lighter-touch 
procedural grounds of judicial review (JR). (2) The disappearance of the ‘baseline’ of the 
HRA, together with the Sewell Convention, may produce a greater diversity of edcuation 
standards across the devolved nations, particularly Northern Ireland. 

(1) The nature and intensity of review 

Landmark cases in the education context since the HRA have turned on the application 
of substantive rights. Indeed, in Begum Lord Bingham in the Supreme Court criticised 
the procedural analysis of the Court of Appeal, holding that in HRA cases what matters 
is…” the practical outcome, [and whether that amounts to an interference,] not the 
quality of the decision making process that led to it.”6 This is a stark contrast from the 
typically procedural character of domestic JR. 
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The intensity of review available under the HRA is illustrated by the judgment of Lady 
Hale in Tigere.7 The appellant moved from Zambia to the UK at the age of six, and never 
regularised her immigration status. She was denied access to student finance under the 
relevant guidance, which stipulated a ‘bright-line’ rule requiring ‘settled status’, meaning 
either citizenship or indefinite leave to remain. The holding that application of that 
standard constituted a disproportionate interference of the appellant’s right to non-
discrimination under article 14 ECHR, read together with A2P1, is striking for several 
reasons. For Lords Sumption and Reed, dissenting, dispensation of student finance 
constituted an allocation of public funds, a policy question which compelled the 
deference of the court unless the decision was “manifestly without foundation”.8 
Administration compliant with the principle of legality required clear, applicable rules.9 

The rigour of proportionality review enabled Lady Hale to overcome these cogent 
arguments. The structure of review invited the assertion that the legitimate aim of the 
‘settled status’ requirement – one with such status was, reasonably, considered likely to 
remain in and benefit the UK economy – was not rationally connected to the rule’s 
application in this instance, which was to render university impossible for a girl who, for 
all intents and purposes, belonged and intended to remain in England. The intensity of 
that review rendered deference a surmountable obstacle.10 

Withdrawal from the ECHR would jettison both this structure and intensity in education 
litigation. The courts’ natural recourse would be to reasonableness review, which is 
inherently less intrusive.11 Broadly, it asks the ‘secondary’ question - was the decision 
maker acting reasonably? - as opposed to the ‘primary’ question of whether the 
decision itself was proportionate.12 Connectedly, the bluntness of reasonableness 
review precludes the nuanced consideration of the bearing of the relevant measure on 
the applicant’s individual circumstances.13 Proportionality’s permission of such 
analysis is especially relevant in education cases, where a child’s lack of agency in 
producing their circumstances can be influential.14 

True, a nascent doctrine of proportionality existed pre-HRA, which relied wholly on 
rights ascertained by the common law.15 However, ‘common law rights’ are nowhere 
enumerated– absent convention rights, there is great uncertainty about which rights 
could engage proportionality review. Moreover, such review would doubtless lack the 
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intensity of proportionality under the HRA,16 not least because Strasbourg precedents, 
on which the courts’ bravest decisions rely, would no longer be available for reference. 

(2) The diversification of education standards across UK nations  

The scope of the devolved legislatures’ competence over education policy is 
constitutionally constrained by the ‘baseline’ of the HRA17. In a recent judgment, the 
Supreme Court held that teaching according to the relevant primary school religious 
education (RE) guidance in Northern Ireland, as drafted by various Protestant 
denominations, was incompatible with article 9’s right to religious freedom read in 
conjunction with A2P1 and amounted to ‘indoctrination’.18 The department’s margin of 
appreciation stretched to permitting a Christian-focused curriculum, not to teaching 
that Christianity was true.19 That no other parents had exercised the statutory right to 
withdraw their child from RE was taken to demonstrate the legal irrelevance of that 
option – it would, practically, require the divulgence of the parents’ personal convictions 
and risk stigmatisation of the child.20 However, this fact can equally frame the decision, 
and the centralised character of the HRA, as normatively problematic. Schools in 
Northern Ireland are, almost entirely, explicitly Christian. Perhaps the HRA is being 
applied without due consideration for that community’s peculiar cultural 
characteristics. Leaving the ECHR would, on this view, enhance the autonomy of the 
devolved legislatures, as the Sewell Convention would render installation of a new, 
centralised standard politically impossible.21 

              * 

The e=ect of leaving the ECHR on education litigation ultimately depends on what the 
withdrawing government enacts in place of the HRA. The political will which produces 
our withdrawal is, however, unlikely to manifest a ‘British Bill of Rights’ with comparable 
protections. Litigants will have to reconcile themselves to a smaller, weaker set of 
substantive rights, and a potentially greater diversity of education frameworks across 
the devolved nations. 
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