Is the Higher Education (Freedom of Speech) Act 2023 fit for purpose?

Eu King Tan

Introduction

A statute paused six days before Royal Assent, whose core provisions are repealed before a
single case is brought, and whose surviving parts largely restate existing law, is not fit for
purpose. The Higher Education (Freedom of Speech) Act 2023 is that statute. Its enforcement
tools were more likely to silence controversial speakers than defend them. This is the chilling
effect paradox: the threat of lawsuits and regulatory penalties causes universities to play it safe,

producing the suppression the Act was meant to stop.

What Problem Was the Act Trying to Solve?

The Act responded to what the Government called a free speech crisis on university campuses.
Policy Exchange reports by Kaufmann and Simpson found that fifty percent of right-leaning
academics self-censor and one in three would not hire a Brexit supporter." Yet the Joint
Committee on Human Rights found in 2018 that it had "not found the wholesale censorship of
debate in universities which media coverage has suggested," and a Wonkhe/NUS survey found
just six cancelled events from nearly ten thousand speaker events in 2019-20.2 More
damagingly, the JCHR identified the Prevent duty under section 26 of the Counter-Terrorism and

Security Act 2015 as itself chilling academic debate: a speech restriction imposed by the
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Government itself that the Act entirely ignored.> As Mark Bennett argued, the Bill tackled "a

'problem' far smaller than the Government perceives" while leaving its own contribution intact.*

Mechanisms Introduced by the Act

Understanding which provisions the Act introduced and which were later repealed is essential to
judging whether it could ever have worked. Section 1 imposed a duty on registered higher
education providers to take "reasonably practicable steps" to secure freedom of speech and
academic freedom. Section 4 created a statutory tort giving individuals the right to bring civil
proceedings against universities for breach of that duty, with "loss" defined to include
reputational as well as financial harm. Section 8 established a free complaints scheme run by

the Office for Students (OfS).°

These provisions were designed to remedy the failures of section 43 of the Education (No. 2)
Act 1986, which gave individuals no right of action. In Ben-Dor v University of Southampton,® a
conference was cancelled on security grounds and the court upheld the decision, illustrating
how easily institutional judgment defeated a section 43 claim under judicial review. The 2023

Act's answer was a direct right to sue, and a dedicated regulator.

Critical Evaluation
Effectiveness
Section 4's statutory tort was designed to make suppressing speech more expensive than

allowing it. This rests on a misunderstanding of how self-censorship works. Academics stay

3 JCHR (n 2) paras 62-68.
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quiet not because their university cancelled an event but because of the professional
atmosphere in their department and the fear of being seen as controversial at promotion time.

The Act's tools were designed for the wrong problem.

The Chilling Effect Paradox

Section 4 was itself likely to produce a chilling effect: the fear of legal action causing universities
to become more cautious. The Court of Appeal confirmed in Miller v College of Policing’ that
even recording a lawful speech incident in a police database creates "a serious 'chilling effect'
on public debate." If being recorded chills speech, being sued chills it far more. Section 4
allowed claimants to seek compensation for reputational damage and injunctions before
exhausting the complaints scheme, exposing universities to litigation from campaigning groups.
HEPI's Josh Freeman warned the tort would push organisers toward "safer, not more
provocative, speakers, the opposite to what the legislation intended."® Phillipson drew the same
conclusion when declining to bring section 4 into force, stating it risked "a chilling effect on free
speech and leaving universities vulnerable to disproportionate costs."® When a government
repeals its own law's central provision because it would worsen the problem, that law has failed

by design.

Legal Incoherence
Section 1 requires universities to give "particular regard" to free speech, but the Public Sector
Equality Duty under section 149 of the Equality Act 2010 requires "due regard" to advancing

equality. These duties conflict. A speaker expressing gender-critical views, protected as a
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philosophical belief under Forstater v CGD Europe, may simultaneously make trans students
feel harassed under section 26 of the Equality Act. Arif Ahmed argued section 1 "trumps" the
equality duty," but Parliament never said this. OfS Regulatory Advice 24 compounds the
confusion by requiring universities to exhaust all options to protect speech before weighing
competing rights: "you need to consider whether speech tramples on others' Article 8 rights from

the start, not as an afterthought."'?

Practical Enforceability

The OfS's first use of its enforcement powers illustrates the regime's slowness. The
investigation into the University of Sussex, prompted by Professor Kathleen Stock's resignation
in October 2021, took over three years, ending with a £585,000 fine in March 2025." Sussex
then launched a judicial review arguing the OfS had exceeded its powers under HERA 2017.* A
regulator taking three years per case and itself judicially reviewable cannot change the culture

of two hundred universities.

Broader Implications
The decision to bring only sections 1, 2, and 5 into force on 1 August 2025, leaving the

statutory tort and student union duties repealed or unimplemented, confirms the Act was never
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a workable whole. The tort was abandoned without ever being tested: a political statement, not
a functioning legal tool. What remains is grounded in sound principles. Plattform "Arzte fiir das
Leben" v Austria’® establishes that states must actively facilitate speech, and Handyside v
United Kingdom'” that free speech protects ideas that "offend, shock or disturb." These are

sound principles pursued through the wrong instruments.

Conclusion

The Act is not fit for purpose. It misidentified the problem, created enforcement tools more likely
to chill speech than protect it, and set up irresolvable conflicts between competing legal duties.
As Sedley LJ held in Redmond-Bate v DPP:'® "freedom only to speak inoffensively is not worth
having." The Act was politics dressed up as law, and its successor government stripping its core

provisions before they took effect is the clearest proof of that.

'8 Plattform "Arzte fiir das Leben" v Austria (1988) 13 EHRR 204, para 32.
" Handyside v United Kingdom (1976) 1 EHRR 737, para 49.
'® Redmond-Bate v DPP [2000] HRLR 249 (Sedley LJ).



Bibliography

Legislation

Counter-Terrorism and Security Act 2015

Education (No 2) Act 1986

Equality Act 2010

Higher Education (Freedom of Speech) Act 2023

Higher Education (Freedom of Speech) Act 2023 (Commencement No 3) Regulations 2025, S
2025/528

Higher Education and Research Act 2017

Human Rights Act 1998

Cases

Forstater v CGD Europe [2021] UKEAT/0105/20

Handyside v United Kingdom (1976) 1 EHRR 737

Plattform "Arzte fir das Leben" v Austria (1988) 13 EHRR 204

R (Ben-Dor) v University of Southampton [2016] EWHC 953 (Admin); [2016] ELR 279

R (Miller) v College of Policing [2021] EWCA Civ 1926; [2022] 1 WLR 4987
Redmond-Bate v DPP [2000] HRLR 249

Parliamentary and Governmental Materials

Bridget Phillipson, 'Higher Education (Freedom of Speech) Act 2023' (Written Ministerial
Statement, HC Deb 15 January 2025, HCWS26)

DfE, Higher Education: Free Speech and Academic Freedom (CP 407, 2021)

DfE, The Future of the Higher Education (Freedom of Speech) Act 2023 (CP 1340, 2025)

House of Commons Library, Freedom of Speech in Universities (CBP-9143, updated 2024)



Joint Committee on Human Rights, Freedom of Speech in Universities (Fourth Report of

Session 2017-19, HC 589/HL Paper 111, 27 March 2018)

Journal Articles

James Murray, 'The Higher Education (Freedom of Speech) Act 2023: An Employment Focused
Overview' (2023) 52(3) Industrial Law Journal 791-811

James Murray and Naomi Waltham-Smith, 'OfS Guidance on Free Speech: A Critical View'
Times Higher Education (London, 2025)

Robert Simpson, 'The Relation between Academic Freedom and Free Speech' (2020) 130(3)

Ethics 145-175

Book Chapters

Gavin Phillipson and E Bechtold, 'Freedom of Speech in the United Kingdom' in F Schauer and

A Stone (eds), Oxford Handbook on Freedom of Speech (OUP 2021) 518-541

Think Tank and Policy Report

Remi Adekoya, Eric Kaufmann and Tom Simpson, Academic Freedom in the UK: Protecting
Viewpoint Diversity (Policy Exchange, August 2020)

Nick Hillman, 'You Can't Say That!' What Students Really Think of Free Speech on Campus
(HEPI Policy Note 35, June 2022)

Tom Simpson and Eric Kaufmann, Academic Freedom in the UK (Policy Exchange, November
2019)

Universities UK, How Can Universities Prepare for the Higher Education (Freedom of Speech)

Act? (October 2023)



Other Commentary

Arif Ahmed, 'Transcript of Speech at King's College London' (Office for Students, 9 October
2023)
https://www.officeforstudents.org.uk/news-blog-and-events/press-and-media/transcript-of-arif-ah
meds-speech-at-kings-college-london/ accessed 27 March 2026

Mark Bennett, 'Protecting Free Speech whilst Preventing Terrorism: The Higher Education
(Freedom of Speech) Bill and the "Prevent Duty"™ (UKCLA Blog, 28 June 2022)
https://ukconstitutionallaw.org/2022/06/28/mark-bennett-protecting-free-speech-whilst-preventin
g-terrorism/ accessed 27 March 2026

Jim Dickinson, 'Blurred Lines: Has OfS Misunderstood Freedom of Speech?' Wonkhe (2024)
https://wonkhe.com/blogs/blurred-lines-has-ofs-misunderstood-freedom-of-speech/ accessed 27
March 2026

Josh Freeman, No Platform: Speaker Events at University Debating Unions (HEPI Report 153,
13 October 2022)
https://www.hepi.ac.uk/2022/10/13/no-platform-speaker-events-at-university-debating-unions/
accessed 27 March 2026

Sally Weale, "Unlawful" OfS Ruling against University of Sussex Should be Quashed, Court
Told' The Guardian (London, 3 February 2026)
https://www.theguardian.com/education/2026/feb/03/university-of-sussex-high-court-office-for-st

udents-ofs-ruling accessed 27 March 2026



